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I. System Overview

a.

There are 28 locally governed public colleges in the Florida College System
(FCS). The colleges are governed exclusively by local district boards of
trustees and the FCS is supervised by the State Board of Education.
Administratively, the Chancellor of Florida Colleges is the chief executive
officer of the system, reporting to the Commissioner of the Florida State
Department of Education who serves as the chief executive officer of
Florida's K-20 Education System.

In 2018, the Florida Constitution was amended in multiple ways, including
the addition of Section 8 to Article IX (Education) pertaining to the “State
College System.” This Constitutional Amendment re-established a system of
governance for the FCS, as previously established by statute, with local boards
of trustees now constitutionally vested with governance authority over each
college (with powers and duties provided by law), and with the State Board
of Education now constitutionally vested with supervision authority over the
college system. This generally mirrors the prior legislatively mandated
governance structure, but now elevates local board governance authority and
state board supervisory authority over the FCS to constitutional status.

The Constitutional language also provides for a residency requirement for
trustees (a trustee must be a resident of the service delivery area of the College
they serve, see s. 1000.21(3)(bb), F.S., and affirms the current practice of
gubernatorial appointments to staggered four-year terms with confirmations
by the senate.

II. Public Characteristics of Colleges

a.

Colleges in the FCS are constituted as political subdivisions of the State of
Florida (see s. 1004.67, F.S.) and are also constituted as bodies corporate by
the name of “The District Board of Trustees of [College Name] College,

Florida” (see s. 1001.63, F.S.), with all the powers and duties of a body
corporate.

Although Colleges are not state agencies, they are subject to state open
meetings and public records laws, ethics laws, certain procurement laws, and
like state agencies, are entitled to sovereign immunity and eleventh
amendment immunity.
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c. College Foundations

1.

ii.

iii.

iv.

All official fundraising activities of Colleges, excluding on campus
student solicitations conducted subject to College policies and
resource development activities such as institutional grants, are
conducted by College Foundations, not-for-profit Florida
corporations, and section 501(c)(3) direct support organizations of
the Colleges. Presidents are authorized by law to implement
procedures and guidelines appropriate to allow the Foundation the
use of college property, facilities, and human resource services.

As required by Florida law, College District Boards of Trustees certify
annually that their respective Foundations are direct-support
organizations operating in a manner consistent with the goals, vision,
values, mission, and statutory purpose of the Colleges and in the best
interests of the state. If a Foundation is denied certification by a
District Board of Trustees, it may no longer use the name of the
College.

Some Colleges have additional DSOs that are organized and
established for purposes of operating performing arts centers,
residence halls, and/or other College related purposes.

At its annual organizational meeting, a District Board of Trustees
typically appoints a trustee representative (s) to the Board of Directors
and the executive committee of its Foundation and other DSOs.

I11. Basic Legal Framework

a. Florida Constitution

i.

Article IX, Section 8 -

b. Florida School Code

i.

ii.

iii.

Chapter 1000 — K-20 General Provisions (Mission and Guiding
Principles)
Chapter 1001 — K-20 Governance
1. 1001.61- Florida college boards of trustees; membership
2. 1001.63- Florida college board of trustees to constitute a corporation
3. 1001.64- Florida college boards of trustees; powers and duties
4. 1001.65- Florida college presidents; powers and duties
Chapter 1002 — Student and Parental Rights and Educational Choices
Chapter 1003 — Public K-12 Education
Chapter 1004 — Public Postsecondary Education
1. 1004.65- Florida colleges; definition, mission, and responsibilities
Chapter 1005 — Nonpublic Postsecondary Education
Chapter 1006 — Support for Learning
Chapter 1007 —Articulation and Access
Chapter 1008 — Assessment & Accountability
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C.

X. Chapter 1009 — Educational Scholarships, Fees, & Financial
Assistance
xi. Chapter 1010 — Financial Matters
xii. Chapter 1011 — Planning and Budgeting
xiii. Chapter 1012 — Personnel
xiv. Chapter 1013 — Educational Facilities

Myriad other applicable state and federal laws and regulations

d. State Board of Education Rules (Florida Administrative Code) (Found

c.

online at https://www.flrules.org/gateway/Division.asprDivID=195) Based
on specific statutory authority, the State Board of Education promulgates

rules which affect colleges. These rules may be found primarily in sections
0A-10, 6A-14, and 6A-19 FAC.

College Policies/Procedures

i. Board Rule Development - The development and adoption of a
Florida College System Institution’s Board Policies occur in
compliance with applicable provisions of Chapters 120 and 286, F.S.
with respect to public notice requirements and rulemaking
procedures, including public hearings, meetings, and workshops.

IV.  Trustee Responsibilities as a Board

a.

In order for boards to be cohesive and well-functioning units, trustees must
work together as a team toward common goals. Boards should have structures
and rules for operating that ensure they conduct their business effectively and
efficiently, board agendas are clear and informative, and board meetings are
run in an appropriate manner. Boards should speak with one voice, and
support the decision of the board once it is made, always recognizing that
power rests with the Board, not individual trustees. Generally, boards:

i. Appoint, monitor, advise, motivate, support, and evaluate the
President;

ii. As necessary to achieve the mission of the college, approve policies
(in Florida, technically called “rules”), long-range plans, educational
programs and annual budgets, while clearly delegating administrative
responsibilities;

iii. Accept fiduciary responsibility for the long term welfare of the
college;

iv. Ensure adequate resources, human, financial, and physical, and
effective management of those resources;

v. Ensure collaboration with other educational systems and other
institutions related to the mission;

vi. Enhance the public image of the college;
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vii. Monitor and evaluate the performance of the college in achieving its
goals and mission.

b. Basic Fiduciary Duties of Trustees

a. Under Florida law, directors (trustees) oversee the management of the
business and affairs of the corporation, and their actions are governed by a
mixture of statutory and common law principles. The directors owe a
fiduciary duty to the corporation, which is generally expressed in terms of
good faith, the duty of care (including decision-making and oversight), and
the duty of loyalty (interestedness and independence). The directors’ fiduciary
duty has been codified in F.S. §607.0830(1):

A director shall discharge bis or her duties as a director, including his or her duties
as a member of a committee: (a) in good faith; (b) with the care an ordinarily
prudent person in a like position would exercise under similar circumstances; and
(c) in a manner he or she reasonably believes to be in the best interests of the
corporation.

b. The legal requirements and expectations for trustees have grown in
recent years. More attention is required to monitor the college’s performance,
its internal controls, and reporting systems in order to assure ethical behavior,
reliable financial reporting, and compliance with law and college policy. More
sensitivity is required regarding conflicts of interest and personal/professional
relationships that may compromise a trustee’s independence, objectivity, and
ability to act solely in the college’s best interest. Trustees must be actively
engaged in the governance of the college. Trustees’ knowing failure to
undertake their responsibilities constitutes bad faith, which constitutes a
breach of their duty of loyalty.

In the final analysis, however, the trustee’s fundamental duty remains to
exercise informed, independent business judgment to govern the business
and affairs of the college in a manner that he or she believes to be in the best
interest of the college in pursuit of its statutory mission.

Trustee Responsibilities as Individuals

The legal requirements and expectations for trustees have grown in recent years.
More attention is required to monitor the college’s performance, its internal
controls, and reporting systems in order to assure ethical behavior, reliable
financial reporting, and compliance with law and college policy. More sensitivity
is required regarding conflicts of interest and personal/professional relationships
that may compromise a trustee’s independence, objectivity, and ability to act
solely in the college’s best interest.

Trustees must be actively engaged in the governance of the college. Trustees’
knowing failure to undertake their responsibilities constitutes bad faith, which
constitutes a breach of their duty of loyalty. In the final analysis, however, the
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VI.

trustee’s fundamental duty remains to exercise informed, independent business
judgment to govern the business and affairs of the college in a manner that he or
she believes to be in the best interest of the college in pursuit of its statutory
mission. Trustees should:

Seek to be fully informed about the College and its public role in the
community and higher education and be responsive to the changing
environments which affect it;

Support the mission of the College, and model its core values;

Speak one’s mind at the board’s meetings, but support decisions, policies and
programs once made or established;

Understand that the trustees’ role is policy making and not involvement in
administration or the management process;

Strengthen and sustain the President while being an active, energetic and
probing board member exercising critical judgment on board matters;
Communicate promptly to the President any significant concern or complaint
and then let the President deal with it;

Maintain an overriding loyalty to the entire College rather than any part of it
or constituency within it;

Represent all of the people of the District and no particular interest,
community or constituency;

Recognize that authority rests only with the Board as a whole and not in its
individual members, who have no legal authority outside the meetings of the
Board, and conduct relationships with College staff, the public, and the media
on the basis of this fact;

Foster openness and trust among the Board, the administration, the faculty,
the students, state government, and the public;

Maintain the highest ethical standards and respect for all laws, regulations and
policies applicable to the college;

Resist every temptation and outside pressure to use the position on the Board
to benefit oneself or any individual or entity against the best interests of the
College;

. Make every effort to attend all board and committee meetings, prepared and

ready to listen and participate from beginning to end.

Financial Disclosure, Indemnification, and Insurance

a.

Florida law, in section 112.3145, F.S., requires that members of district boards
of trustees file financial disclosure forms annually as a matter of public record.
These statements disclose primary and secondary sources of income, certain
liabilities, information on investments, and intangible property and gifts.

The state, in section 768.28 F.S., has granted trustees immunity (with
limitations) from suit for negligence or omissions occurring while serving in
the course of the performance of their duties as a board member, and section
1012.85 F.S., grants the Board the authority to pay the costs of civil actions
on behalf of a trustee (or employee) brought for any act or omission arising
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out of and in the course of the performance of their duties and
responsibilities.

c. Most Colleges, through participation in the Florida College System Risk
Management Consortium, purchase educators’ legal liability coverage from
United Educators (UE) which generally covers Trustees (past, present, and
future) against claims from students, employees, and third parties for
wrongful acts and wrongful employment practices.

VII. Special Governance Considerations: Role Matters and Stewardship

a. Separate, Complementary Roles

ii.

iii.

Well performing boards govern at the strategic, policy level and
develop  mechanisms  for  recognizing  and  avoiding
micromanagement, while preserving the prerogative to delve into
matters of strategic importance as deemed appropriate.  Well
performing Presidents manage in the operational, administrative,
implementation level, but with the vision, knowledge, skills and
abilities necessary to support and nurture the board’s strategic
governance role. If there is ever a gray area between the respective
roles of the board and the President, it is easily navigable where there
is a culture and habit of organizational competence built on a strong
foundation of mutual trust and respect.

Governing boards establish policies that provide direction and

guidance to the president and staff of the College. A major board

responsibility is to define and uphold a vision and mission that clearly

reflect student and community expectations. This responsibility

challenges boards to think strategically, concentrate on the "big

picture," and focus on the future learning needs of their communities.

It requires that boards consult widely with community groups as well

as the administration, faculty, staff, and students of the college.

Trustees engage in exciting, creative, thoughtful discussions as they

explore the future and envision what they want their communities to

be. They:

= Are proactive, visionary and future-oriented

* Learn about and communicate with many different groups

» Focus on community needs and trends

* [Establish the vision, mission and broad institutional goals as
policy

Successful boards of trustees adopt policies that set standards for
quality, ethics and prudence in college operations. Once policy
standards are established, boards delegate significant authority to the
President, allowing the President and staff the flexibility they need to
exercise professional judgment. The policies:
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iv.

» Define expectations for high quality educational programs

= Define expectations for student achievement and fair treatment
of students

* Require wise and prudent use of funds and management of assets

* Set parameters to attract and retain high quality personnel and
ensure fair treatment of employees

Boards are primarily concerned with the "ends" of the organization

(what good is produced for what people) and delegate the "means"

(programs, services, and operations) used to achieve the ends to the

staff.

» Define expectations for high quality educational programs

= Define expectations for student achievement and fair treatment
of students

* Require wise and prudent use of funds and management of assets

* Set parameters to attract and retain high quality personnel and
ensure fair treatment of employees

The traditional differences in the respective roles of the Board and
the President (staff) in the governance and operation of Florida’s
colleges that are universally observed by higher education boards and
are recognized as the hallmark of best practice by the leading literature
on the subject is also identified clearly in Florida law. The strategic,
policy level role of trustees is complemented by the administrative,
operational role of staff — effective board governance requires
avoiding micromanagement while being sufficiently informed to
assess institutional effectiveness.

1. President: = Management

Sec.1001.65(5), F.S. states “[a] Florida College System institution president shall
serve as the executive officer and corporate secretary of the board of trustees and
shall be responsible to the board of trustees for setting the agenda for meetings
of the board of trustees in consultation with the chair. The president also serves
as the chief administrative officer of the Florida College System institution, and
all the components of the institution and all aspects of its operation are
responsible to the board of trustees through the president.”

2. Board: Oversight and Guidance

Compare this with the constitutional powers granted to District Boards:
Article IX, Section 8(c) states in part, “[e]ach state college system institution
shall be governed by a local board of trustees dedicated to the purposes of the
state college system.” This is repeated in the statutory powers granted to
District Boards: Sec. 1001.60 (3) states, “[e]ach institution within the Florida
College System shall be governed by a local board of trustees as provided in s.
1001.64. ...” Inaddition, Sec. 1001.64(1) states, “[tJhe boards of trustees shall
be responsible for cost-effective policy decisions appropriate to the Florida
College System institution’s mission, the implementation and maintenance of

7
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high-quality education programs within law and rules of the State Board of
Education, the measurement of performance, the reporting of information,
and the provision of input regarding state policy, budgeting, and education
standards.” The subsection continues, “[e]ach board of trustees is vested with
the responsibility to govern its respective Florida College System institution
and with such necessary authority as is needed for the proper operation and
improvement thereof in accordance with rules of the State Board of
Education.”

Thus, Florida law codifies what is the traditional separation of roles in higher
education governance. In a nutshell, the Board’s primary role is governance,
policy and oversight, while staff remains responsible for implementation,
administration and operations. Ultimately, boards decide what is to be done,
and staff decides how, and does it. The Board holds staff accountable
for results. It is productive to view these respective roles as parallel and
noncompeting, where everyone has the same goal (fulfilling the college’s
mission) and each has a specific role in its achievement.

b. Stewardship Responsibilities of Trustees- understanding what to ask and
when to ask it: framing questions that are relevant and strategic supports the
trustee’s fundamental duty to exercise informed, independent business
judgment in a good faith manner that he/she believes to be in the best interest
of the college in pursuit of mission.

vii.

viii.

ix.

Fiduciary Duties (budgets, facilities, financial health, campus
culture/safety)

1. Independence - avoiding conflicts of interest/loyalty

2. Good faith

3. Duty of care — decision-making and oversight
Stewardship to College Mission (attending to primary college
mission)
Stewardship to president and senior team (create opportunities to
do great work)
Stewardship to the “spirit” of the College (Model the College’s
core values - develop habits/practices that nourish the spitit of the
college. Be able to “tell the story” of your college — current and
twenty years from now (vision).

VIII. Florida's Government in the Sunshine Law

Provides a right of access to governmental proceedings at both the state and
local levels. Key Point: It is the bow and the why officials decided to so act
which interests the public, not merely the final decision. See Article I, s. 24,
Fla. Const., and Section 286.011, F.S.

Legal basis: A right of access to meetings of collegial public bodies is
recognized in the Florida Constitution. Article I, s. 24, Fla. Const. Also,
codified in s. 286.011, F.S.

a.
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C.

Equally applicable to elected and appointed boards and has been applied to
any gathering, whether formal or casual, of two or more members of the same
board or commission to discuss some matter on which foreseeable action will be
taken by the public board. There is no requirement that a quorum be present
for a meeting of members of a public board to be subject to s. 286.011, F.S.

Applies to Florida College System District Boards of Trustees and their
affiliated direct support organizations (foundations). Note: Members of a
public board are not prohibited under the Sunshine Law from meeting
together socially, provided that matters which may come before the board are
not discussed at such gatherings.

Three basic requirements of s. 286.011, F.S.
i. meetings of public boards or commissions must be open to the
public;
ii. reasonable notice of such meetings must be given; and
iii. minutes of the meetings must be taken.

There is no "government by delegation" exception to the Sunshine Law, and
boards may not avoid their responsibilities or conduct the public's business
in secret by use of an alter ego. Thus, the Sunshine Law is applicable to
meetings between a board member and an individual who is not a member of
the board when that individual is being used as a liaison between, or to
conduct a de facto meeting of, board members (no shuttle diplomacy...).

Board member communications to each other via email, texts, social media,
or any other means, regardless of the technology used, may be subject to the
Sunshine Law if the communication involves a matter on which foreseeable
action will be taken by the public board.

Exceptions: Section 286.011(8), F.S., discussion of pending litigation only
among board, president and attorney, subject to procedural requirements.
Section 768.28(16)(c), F.S., portions of meetings and proceedings relating
solely to the evaluation of claims or to offers of compromise of claims filed
with a risk management program of the state, its agencies and subdivisions,
(such as the Florida College System Risk Management Consortium) are
exempt from the Sunshine Law.

Consequences for Violations of Sunshine Law
i. Criminal Penalties
1. A knowing violation of the Sunshine Law is a misdemeanor
of the second degree. A person convicted of a second-degree
misdemeanor may be sentenced to a term of imprisonment
not to exceed 60 days and/or fined up to $500.
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IX.  Public Records

Section 119.011 provides a right of access to the records of state and local
governments as well as to records of private entities acting on their behalf. If
material falls within the definition of “public record” it must be disclosed to
the public unless there is a statutory exemption.

a.

ii. Removal from Office

1.

The Governor may suspend an elected or appointed public
officer who 1is indicted or informed against for any
misdemeanor arising directly out of his or her official duties.
If convicted (pleads guilty or nolo contendere or found
guilty), the officer may be removed from office by executive
order of the Governor.

ili. Noncriminal Infractions

1.

A public officer violating the provisions of the Sunshine Law
is guilty of a noncriminal infraction, punishable by a fine not
exceeding $500.

iv. Attorneys’ Fees

1.

Reasonable attorney’s fees will be assessed against a board or
commission found to have violated the Sunshine Law.
Attorney’s fees may be assessed against the individual board
members except in those cases where the board sought and
took advice of its attorney.

v. Civil Actions for Injunctive or Declaratory Relief

1.

Circuit courts have jurisdiction to issue injunctions upon
application by any citizen of this state. While normally
irreparable injury must be proved by the plaintiff before an
injunction may be issued, in Sunshine Law cases the mere
showing that the law has been violated constitutes
“irreparable public injury.”

vi. Invalidity of Action Taken in Violation of the Sunshine Law and
Required Subsequent Corrective Action

1.

Section 286.011, F.S., provides that no resolution, rule,
regulation or formal action shall be considered binding except
as taken or made at an open meeting. Recognizing that the
Sunshine Law should be construed so as to frustrate all
evasive devices, the courts have held that action taken in
violation of the law is void.

b. In absence of a statutory exemption, this right of access applies to:
i. all documents, papers, letters, maps, books, tapes, photographs,
films, sound recordings, data processing software, or other material,

10
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regardless of the physical form, characteristics, or means of
transmission;

ii. made or received pursuant to law or ordinance or in connection with
the transaction of official business;

iii. by any agency (includes a private entity “acting on behalf” of a public
agency); and

iv. which are used to perpetuate, communicate or formalize knowledge.

c. Electronic records, emails, texts, and social media posts may be public records
when they are created or received in the transaction of official business and
are governed by the same rules as written documents and other public
records. Such records should be retained in accordance with the retention
schedule for other records relating to performance of the agency's functions
and formulation of policy. With regard to the use of technology and social
media, trustees are well advised to avoid any action that evades or could be
construed as an attempt to evade the requirements of law.

d. All public records must be retained in accordance with retention schedules
approved by the Department of State, and Board policies. Even exempt
records must be retained in accordance with a retention schedule.

e. Providing Public Records

i. Public records cannot be withheld by Colleges at the request of the
sender.

ii. A requestor is not required to show a “legitimate” or “noncommercial
interest” as a condition of access.

iii. A request cannot be denied because it is “overbroad.”

iv. Unless authorized by another statute, an agency may not require that
public records requests be in writing or require the requestor to
identify himself or herself.

v. Records must be produced in the reasonable time allowed the
custodian to retrieve the record and delete those portions of the
record the custodian asserts are exempt.

vi. An agency is not required to comply with a “standing” request for
records that may be created in the future.

vii. An agency is not required to answer questions about the public
records (other than information on how to obtain them, like the cost).
viii. An agency is not required to create a new record.

ix. Chapter 119 authorizes the custodian to charge a fee of up to 15 cents
pet one-sided copy for copies that are 14 inches by 81/2 inches or
less. An additional 5 cents may be charged for two-sided copies.

x. Inaddition, an agency may impose a reasonable special service charge
for the actual cost of extensive labor and information technology
required due to the large volume of a request.

11
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f. Key Florida College System Public Records Exemptions

i.

ii.

iii.

iv.

Direct Support Organization Records — All records of the Florida
College system institution direct-support organizations - other than
the auditor’s report, any information necessary for the auditor’s
report, any information related to the expenditure of funds, and any
supplemental data requested by the board of trustees, the auditor
general, and OPPAGA - are confidential and exempt from s.
119.07(1), F.S. The exemption includes donor identifying records.

Student Records - Public access to student education records is
limited by statute. Section 10006.52, F.S., provides that education
records (records created or maintained by the College that directly
relate to a student) and applicant records are confidential and exempt
from public disclosure and may be released only as otherwise
authorized by law.

Employee Limited Access Records - Regarding Florida College
system institution employees, s. 1012.81, F.S., provides that limited-
access employee records are confidential and exempt from the
provisions of s. 119.07(1). Limited access records include:
1. Records containing information reflecting academic
evaluations of employee performance

2. Records maintained for the purposes of any investigation of
employee misconduct, however, these records become public
after the investigation ceases to be active for any reason.

3. Records maintained for the purposes of any disciplinary
proceeding brought against an employee, however, these
records shall become public after a final decision is made.

4. Records maintained for the purposes of any grievance
proceeding brought by an employee for enforcement of a
collective bargaining agreement or contract, however, these
records shall become public after a final decision is made.

Other general exemptions include, among others, medical
information, I'T security information, social security numbers, and
lists of names and addresses of retirees.

g. Penalties for Non-Compliance with Public Records Laws

i.

Criminal Penalties
1. Section 119.10(1)(b), F.S., states that a public officer who
knowingly violates the provisions of s. 119.07(1), F.S., is subject
to suspension and removal or impeachment and commits a

12
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misdemeanor of the first degree, punishable by possible
criminal penalties of one year in prison, or $1,000 fine, or
both.

ii. Noncriminal Penalties
1. Section 119.10(1)(a), F.S., provides that a violation of any
provision of Ch. 119, F.S., by a public officer is a noncriminal
infraction, punishable by fine not exceeding $500.

iii. Civil Actions and Attorney’s Fees

1. A person denied the right to inspect and/or copy public
records under the Public Records Act may bring a civil action
against the agency to enforce the terms of Ch. 119, F.S.

2. Injunctive relief may be available upon an appropriate
showing for a violation of Ch. 119, F.S.

3. Section 119.12, F.S., provides that if a civil action is filed
against an agency to enforce the provisions of this chapter and
the court determines that the agency unlawfully refused to
permit a public record to be inspected or copied, the court
shall assess and award against the agency responsible the
reasonable costs of enforcement including reasonable
attorney’s fees.

X. Ethics Laws: Conflicts of Interest, etc.

a. College employees and Trustees are subject to Florida’s Ethics Laws.
The “Code of Ethics for Public Officers and Employees” adopted by the
Legislature is found in Chapter 112 (Part III) of the Florida Statutes.
Foremost among the goals of the Code is to promote the public interest and
maintain the respect of the people for their government. The Code is also
intended to ensure that public officials conduct themselves independently and
impartially, not using their offices for private gain other than compensation
provided by law. While seeking to protect the integrity of government, the
Code also seeks to avoid the creation of unnecessary barriers to public service.

b. Doing Business with One’s Agency Prohibition
i. F.S.112.313(3) contains two prohibitions, the first of which prohibits
a public officer acting in an official capacity or public employee acting
in an official capacity as a purchasing agent from directly or indirectly
purchasing, renting or leasing realty, goods, or services for the
person’s own agency from a business entity of which the person or
the person’s spouse or child (or combination) is an officer, partner,
director, proprietor, or the owner of a “material interest.” Note that
neither the first nor the second prohibition of 112.313(3) prohibits a
public officer’s or public employee’s purchase of realty, goods, or
services from his or her own agency — however this type of

13
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transaction could be violative of other sections of the law, such as
where it would impede the full and faithful discharge of his or her
public duties, or s. 112.313(7), prohibiting conflicting employment
and contractual relationships.

The second prohibition in s. 112.313(3) is against a public officer or
employee acting in a private capacity to rent, lease or sell any realty,
goods or services to the person’s agency. “Acting in a private
capacity” includes situations where one is personally involved in the
sale to the agency, as well as where one is an officer, director, or owner
of more than a 5% interest in a business that is selling to the agency.
There are several exceptions to this prohibition (emergency, sole
source with disclosure, sealed bid with disclosure, and rotation among
all qualified suppliers). Donations to one's agency do not fall within
the scope of this prohibition. Also, F.S. 112.313(3) expressly
"grandfathers" in certain existing contracts, including those entered
into prior to qualification for elective office, appointment to public
office, or beginning public employment.

Conflicting Employment and Contractual Relationships —s. 112.313(7)
prohibits a public officer or employee from having a contractual relationship
or employment with an agency or business entity that is either subject to the
regulation of, or doing business with, the officer’s or employee’s agency. S.
112.313(7) also prohibits a public officer or employee from having a
contractual relationship or employment that will create a “continuing or
frequently recurring” conflict of interest or that would “impede the full and
faithful discharge” of public duties.

i.

ii.

iii.

The prohibitions against doing business with one’s agency and having
conflicting employment may not apply pursuant to various specified
exemptions.

Past or possible future contractual relationships do not violate the
statute; the contractual relationship or employment must exist
simultaneously with the other elements of the statute.

With regard to the prohibition of a public officer from having a
contractual relationship or employment that will create a “continuing
or frequently recurring” conflict of interest or that would “impede the
full and faithful discharge” of public duties, the statute is entirely
preventative in nature and does not require proof that the public
officer or employee has failed to petform his/her responsibilities or
has acted corruptly.

d. Misuse of Public Position Prohibition — Public employees may not
corruptly use or attempt to use their official position or any property or

14
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resource within their trust, or perform their official duties, to secure a special
privilege, benefit or exemption for themselves or another. S. 112.313(6), F.S.

e. Prohibition Against Solicitation and Acceptance of Certain Gifts - No
public officer/employee shall solicit or accept anything of value to the
recipient, including a gift, loan, reward, promise of future employment, favor,
or service, based upon any understanding that the vote, official action, or
judgment of the public employee would be influenced by such gift. S.
112.313(2), F.S. Essentially amounts to bribery and requires a quid pro quo.

f. Prohibition against Unauthorized Compensation/Gifts - No public
officer/employee ot his or her spouse or minor child shall, at any time, accept
any compensation, payment, or thing of value when such public employee
knows, or, with the exercise of reasonable care, should know, that it was given
to influence a vote or other action in which the employee was expected to
participate in his or her official capacity. S. 112.313(4), F.S.

g. Disclosure or Use of Certain Information - Public officers and employees
are prohibited from disclosing or using information not available to the public
and obtained by reason of their public positions for the personal benefit of
themselves or others. S. 112.313(8), F. S. This does not prohibit the use of
one’s general expertise or skill but can be violated where one would work
privately regarding a particular project or matter about which he/she gained
knowledge or expertise via his/her public position.

h. Voting Conflicts of Interest

i. A voting conflict arises when the official is called upon to vote on any
measure which would inure to the officer's special private gain or loss;
which he or she knows would inure to the special private gain or loss
of any principal by whom the officer is retained or to the parent
organization or subsidiary of a corporate principal by which the
officer is retained; or which the officer knows would inure to the
special private gain or loss of a relative or business associate of the
public officer.

ii. Whether a measure inures to the special private gain of an officer or
his principal will turn in part on the size of the class of persons who
stand to benefit from the measure. Where the class of persons is
large, a special gain will result only if there are circumstances unique
to the officer or principal under which he stands to gain more than
the other members of the class. Where the class of persons benefiting
from the measure is extremely small, the possibility of special gain is
much more likely. In some situations, the Commission has concluded
that any gain or loss resulting from the measure would be so remote
or speculative that it could not be said to inure to the official's special
gain or loss.
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iii.

iv.

If they do not intend to "participate" in the measure, local officials
holding appointive positions (such as College Trustees) must abstain
from voting on the measure; and before the vote, publicly state to the
assembly the nature of his or her interest in the matter; and within 15
days of the vote, file a memorandum of voting conflict (Commission
on Ethics Form 8B) with the person responsible for recording the
minutes of the meeting, who incorporates the form in the minutes. If
they do intend to "participate,”" they must abstain but must make their
disclosure before they participate. This is accomplished by either:

1. Filing the memorandum of voting conflict (Form 8B) prior to
the meeting, in which case the memorandum is to be provided
immediately to the other members of the agency and is to be
read publicly at the next meeting after its filing; or

2. If the disclosure has not been made prior to the meeting at
which the measure will be considered or the conflict was
unknown prior to the meeting, making the disclosure orally at
the meeting before "participating,”" followed by the written
memorandum (Form 8B) within 15 days after the oral
disclosure, which would be provided immediately to the other
members of the agency and be read at the next meeting after
its filing.

Section 286.012, F.S., provides that a member of a board (read to
include College boards) present at a meeting of the body at which an
official decision, ruling, or other official act is to be taken or adopted
may not abstain from voting in regard to any such decision, ruling, or
act; and a vote shall be recorded or counted for each such member
present, unless, with respect to any such member, there is, or appears
to be, a possible conflict of interest under Florida law. If there is, or
appears to be, a possible conflict under applicable law, the member
shall comply with the disclosure requirements of Section 112.3143,
F.S.

If you have questions or need additional information, please contact
Welliam J. Mullowney, Vice President for Policy and General Counsel,

Valencia College, at 407-582-3411.
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